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May 2020 

Thomas & Thomas Partners E-News 

Looking Forward 

External Seating 

External seating may be crucial to many operators opening during the so-called Third Phase.  These areas will 

help ease pressure on internal space, meaning social distancing could potentially be maintained indoors as well 

as outdoors. 

It is hoped that local authorities will follow the lead of some of their European counterparts by relaxing the 

usual planning/highways consent process and making areas of public realm available for customers of bars and 

restaurants.  On the other hand, operators should be prepared for opposing views concerned about the safe 

movement of pedestrians along streets crowded with diners and drinkers.   

Many local authorities have already changed their renewal and fee processes in light of the pandemic. Some 

(e.g. RBKC, Islington) have suspended processing altogether, whereas others (e.g. Westminster) require 

renewals to be submitted on time but intend to defer the start date and will hopefully pro-rata the fees 

accordingly.  

Future Planning 

Central Government has issued a memorandum to all licensing authorities encouraging a sympathetic approach 

to their licensed operators during this unprecedented time.  It is hoped this will be reflected in their decision 

making, perhaps by being more flexible when determining applications that may have otherwise been 

contentious.   

For an example, an operator may have a good case to argue for a temporary or permanent extension to hours 

in exchange for a voluntary reduction in capacity. This helps to maintain social distancing and give the business 

the best possible chance of survival in the future.  This could overcome cumulative impact policies which usually 

impose a presumption to refuse, although currently cumulative impact is non-existent! 

We advise thinking ahead: If there is some re-opening during the Summer, you need to be ready.  This could 

include: 

1. Applying for either extended hours and/or an additional seating area; 

2. Applying to add authorisation for the supply of alcohol for consumption off the premises for 

takeaway/delivery. Please refer to our previous E News: Coronavirus E News - Off Sales; 

3. Applying for additional trading hours generally to reflect a lower capacity due to social distancing; 

4. Risk assessing re-opening, including: 

http://www.tandtp.com/Articles/Coronavirus%20and%20Licensing%20Update.pdf
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a) Social distancing – this might not be as simple as allocating each person two square metres of space.  

In the worst-case scenario, allocating a two-metre cylinder around each person has the potential to 

reduce capacity limits by significantly more than the 50% level mooted in the media.  Management 

and enforceability could prove complicated, particularly when differentiating customers who arrive 

in ones or twos, compared to a household of five.  

b) Toilets – social distancing in compact toilet areas will also be challenging, not to mention cleaning 

schedules.   

c) Serving points – leaning over people to pick up a drink from a packed bar seems a long distant 

memory.  Separate serving points and dedicated waiter/waitresses may be required.   

d) Menus – disposable, easy clean or blackboard menus might be necessary to prevent cross-

contamination between customers and staff.  

e) Payment – more operators will look to implement contactless payment only. 

f) Table shields/barriers – Hong Kong restaurants have installed dividing barriers on large tables called 

“sneeze guards”, which may need to be installed at payment points or bar counters too.   

g) Staff welfare areas – communal locker areas or changing rooms will also present particular 

challenges.   

h) PPE – the difficulty sourcing and allocating PPE has been well covered in the media.  Deciding what 

PPE and who wears it will also need to be assessed. 

i) Cleaning – regular deep cleaning – tables, chairs and toilets etc. in between individual customer use 

could become common practice.   

Please do not hesitate to contact one of the partners if you would like to discuss your obligations under the 

public safety licensing objective or need assistance formulating your own risk assessment.   

Employment Advice – A Welcome to Chris Filor 

We are delighted to announce that Chris Filor, a specialist employment solicitor, is the latest addition to the 

Thomas & Thomas Partners Team. Chris has recently joined as a consultant and would be happy to assist you in 

any Coronavirus specific employment queries or employment law generally.  

Chris has prepared a helpful note on Furlough and annual leave: 

After a lot of uncertainty, the latest guidance confirms that employees can request to take holiday whilst on 

furlough. 

So unless there is further guidance it still isn’t clear whether employers can ask employees to take accrued 

annual leave. 

In support of the proposition that employees can’t be required to take annual leave, some leading employment 

practitioners argue that being on furlough is the equivalent of being off sick – in those circumstances employers 

cannot force employees to take holiday (holiday is for resting - therefore an employee can’t really take a proper 

day’s holiday). 



3 

Despite the above, and the inevitable risk to employers of tribunal claims, there are employers who are 

requesting that furloughed employees take some days as annual leave, so as to avoid the build-up of accrued 

annual leave if and when things return to normal.  

Even so, if employers are going to designate some days off as annual leave, the view is that any request must 

be proportionate – clearly it would be unfair to make an employee take 2 weeks off when they are "locked-

down". For employees entitled to 28 days holiday the monthly accrual is 2.33 days. Arguably, therefore, it is 

likely to be more reasonable to request employees take no more than two days off per month whilst furloughed. 

Even if employees are taking some annual leave (noting the two bank holidays in both April and May) then 

assuming lockdown provisions start to ease sometime this month most employees are unlikely to book any 

meaningful period of leave (say 2 weeks) if travel restrictions are still in place throughout the UK and, more 

importantly, for package holiday purposes, both in Europe and further afield. Interestingly, a lot of international 

airlines are beginning to offer extremely attractive discounted flights for the period November through to March 

2021 with the right to change flights without penalty during this period.  

Carry Over Annual Leave 

One of the government’s earliest pronouncements was allow workers to carry over up to 4 weeks (not 5.6 

weeks) annual leave into an employer’s following 2 leave years. 

The forthcoming The Working Time (Coronavirus) (Amendment) Regulations 2020 will amend regulation 13 of 

the Working Time Regulations to allow workers to carry over EU holiday (i.e. the 4 weeks) into an employer's 

next two leave years, where it is not reasonably practicable for them to take all their holiday entitlement due 

to COVID-19.  The balance of 1.6 weeks' statutory leave will not be affected subject to any existing rights to 

carry over this leave. 

Under EU law employees are entitled to a minimum of 4 weeks (20 days) paid holiday. This period is 

supplemented under r13 (A) Working Time Regulations 1998 (“r13 (A) leave”) by a further 1.6 weeks (8 days), 

making a total of 5.6 weeks. This equates to 28 days for a full-time employee. 

The r13 (A) leave represents the same number of public holidays (8) in the UK, however there is no requirement 

to designate these public holidays as part of an annual leave entitlement – that said most employers do.  

Potential Practical Difficulties Ahead  

Assuming at some point towards the end of the year travel restrictions are relaxed, it is not difficult to envisage 

employers being inundated with 1 or 2 week annual leave requests by employees understandably wanting to 

take package holidays which they were unable to take during the course of this year.  

It is likely, therefore, that in order to maintain some level of operational effectiveness employers will have to 

decline a large number of annual leave requests. However, the ability to carry over annual leave will hopefully 

help mitigate any disappointed employees. 

Employers will need to carefully decide how they intend to implement this new right to carry over annual leave. 

For example, will they attempt to just limit the carry over to 4 weeks which the regulations provide for, or will 

they allow all untaken annual leave to be carried over. Trying to limit any carry over to just 4 weeks can itself 

create problems when it comes to identifying which leave (i.e. EU law leave or r13(A) leave) is taken first.  

If travel restrictions remain in force for several months then making employees take longer periods of annual 

leave in circumstances where they can’t practicably take a proper holiday is likely to be unpopular. It is also 

brings into question whether, with travel restrictions still in place, employees can argue it wasn’t “reasonably 

practicable” (by reference to the new regs) for them to take a holiday. 
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Employers will need to have more proactive discussions with employees about taking longer periods of leave so 

that time-off can be carefully managed in accordance with operational requirements. In particular, employers 

will need to be mindful of some employees hedging their bets by block-booking leave with an expectation they 

can simply cancel their leave if at the time it doesn’t suit. Clear guidance will need to be given about whether 

employers will entertain cancelling leave and, if so, in what circumstances.  

If you have any queries in respect of the above or any other matter, please contact one of:  

E: athomas@tandtp.com 

E: tomaoileoin@tandtp.com  

E: jspiegler@tandtp.com  

E: cfilor@tandtp.com 

Please refer to our website Legal Notices section when reading our E News articles.  
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